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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO

Katherine Giles and Zurich American Insurance
Co. v. The Inflatable Store, Inc.

Case No: 07-CV-401
Judge: Phillip Brimmer
Trial Dates: May 4 - 13, 2009
Plaintiffs' Attorneys: 

Katherine Giles: John Purvis (Purvis Gray, LLP),
Boulder
Zurich American Insurance Co.: Richard Rardin
(Cozen O'Connor)

Defendant's Attorneys: Miles M. Dewhirst and 
Marilyn Doig (Dewhirst & Dolven, LLC)

Type of Claim: Product liability - negligence and strict
liability - sale of a defective product. Worker's com-
pensation subrogation claim by Zurich American
Insurance. In 2005, Katherine Giles attended a confer-
ence/seminar sponsored by her employer, Ernst &
Young, at the Cheyenne Mountain Resort in Colorado

Springs. The plaintiff, a 28-year-old actuary, alleged
that she received a severe traumatic brain injury while
participating in a mock sumo wrestling contest on the
evening of September 7, 2005. She said she was pushed
during a round of the mock sumo wresting contest and
she fell backward and her helmeted head hit a concrete
floor covered by a thin layer of industrial carpet. The
participants in the mock sumo wrestling contest wore
motorcycle helmets that had been cosmetically modi-
fied to resemble a sumo wrestler’s wig. The Inflatable
Store manufactured and sold the mock sumo wrestling
equipment to Gravity Play Entertainment, LLC.
Gravity Play Entertainment rented the equipment to
Cheyenne Mountain Resort and provided two atten-
dants to administer the event. The plaintiff alleged that
all the helmets provided by the manufacturer were size
large and provided on a one-size-fits-all basis even to
those like Katherine Giles whose head size is small.
The plaintiff said that the mat that the manufacturer
provided with the equipment package was 13 feet by 13
feet and there was a 12.5 foot circle painted on the mat.
The contest was to be conducted in the yellow circle on
the mat. The plaintiff claimed that none of the equip-
ment had on-product or off-product warnings, and the
instructions about use provided by the manufacturer did
not instruct that participants should not wear oversized
helmets; supplemental “landing mats” should be used
outside the borders of the mat provided if the contest
was held on a hard surface, and there was risk of injury
associated with the equipment. The plaintiff claimed
that the mechanism of injury was the helmet sliding for-
ward on the plaintiff’s head as she fell and the
unpadded rigid rear rim of the converted motorcycle
helmet moved upward on the back of her head and the
helmet rim fractured her skull when the helmet collid-
ed with the hard surface of the carpeted concrete floor.
The defendant denied that its product was defective and
asserted that the plaintiff was comparatively negligent
for consuming six glasses of wine and one glass of
champagne before she participated in the mock sumo
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wrestling contest. Her BAC was .222 at the emergency
room approximately one hour after the accident. The
defendant claimed that the plaintiff assumed the risk of
injury and alleged that the plaintiff and the designated
non-parties misused the defendant’s products. The
defendant denied causation of the plaintiff’s injuries
and damages and disputed the extent of her damages,
specifically her claim of past and future wage loss and
loss of earning capacity. The defendant alleged that the
plaintiff eventually resigned from her job at Ernst &
Young and accepted another position at a higher salary.
She was fired from that position. The defendant assert-
ed that the plaintiff failed to mitigate her damages. The
defendant argued that it had provided instructions, sewn
to the mat, with the equipment that was sold to Gravity
Play Entertainment including instructions that the 
participants should compete with a person of the same
sex and same approximate size and instructions about
fitting the helmets to the participants and instructions
not to participate while under the influence of drugs or
alcohol. The defendant claimed that Ernst & Young and
Cheyenne Mountain Resort were negligent for hosting
an event with a free open bar without the use of drink
tickets or other limitations on the consumption of 
alcoholic beverages by those attending the confer-
ence/seminar.

Injuries Alleged: Katherine Giles: Severe traumatic
brain injury resulting in cognitive deficits, multi-task-
ing deficiencies, visual problems and fatigue. The
plaintiff had scarring as a result of two craniotomies.
She claimed the following losses: $870,100 for future
medical expenses/life care expenses; $7,567,400 for
past and future loss of earnings and earning capacity
plus non-economic losses and damages for permanent
impairment and disfigurement. Zurich American
Insurance claimed a total of $358,000 including
$201,000 in expenses paid to and on behalf of
Katherine Giles plus $157,000 in other costs and
expenses related to the worker’s compensation claim.

Final Demand Before Trial: $800,000 joint demand
(aggregate and per occurrence policy limits of
$1,000,000 less allowance of approximately $200,000
for other claims asserted against the aggregate limits).
Shortly before trial, there was a separate demand of
$358,000 from Zurich American Insurance.

Final Offer Before Trial: $300,000 joint offer followed
by a separate offer of $20,000 to Zurich American
Insurance. 

Plaintiffs’ Expert Witnesses:
Steven Murk, MD (treating neurosurgeon, by 
videotaped deposition), Colorado Springs
Jennifer Cole (treating neuropsychologist), 

New York City
Brian Greenwald, MD (treating physiatrist, regarding
traumatic brain injury), New York City
James Gracey, EdD (vocational rehabilitation counselor
and life care plan)
Patricia Pacey, PhD (economist), Boulder
Patrick Bishop (regarding helmets), Toronto
Marc Rabinoff, PhD (regarding recreational sports and
equipment)
Edward Karnes (human factors specialist), regarding
product warnings and instructions on use)

Defendant’s Expert Witnesses:
Kenneth Kulig, MD (medical toxicologist)
Tack Lam, PhD (bio-mechanics specialist, regarding
helmets), Los Angeles
Richard Wade, PhD (regarding recreational equipment,
safety and warnings and instructions), Los Angeles
Jane Lillydahl, PhD (economist), Boulder

Verdict:
For the plaintiff Katherine Giles:
$250,000 for non-economic damages
$870,000 for economic damages
$1,000,000 for permanent impairment and disfigurement
Total for Katherine Giles: $2,120,000 (gross)
60% negligence charged to The Inflatable Store, Inc.
0% negligence charged to the plaintiff, Katherine Giles
30% negligence charged to the designated non-party,

Gravity Play Entertainment, LLC
0% negligence charged to the designated non-party, Ernst

& Young, LLP
10% negligence charged to the designated non-party,

Cheyenne Mountain Resort.
For the plaintiff Zurich American Insurance Company:

$201,000 for worker’s compensation payments. 
Note: Post-trial motions are pending including the defen-

dant’s motion to exclude interest from the amount
awarded to Zurich American Insurance.

Richard G. Chavez v. John Totten, Adams County
Deputy Sheriff, in his individual capacity

Case No: 06-CV-2525
Judge: Wiley Y. Daniel
Trial Dates: May 11 - 13, 2009
Plaintiff’s Attorneys: Thomas B. Quinn and 

Heather K. Kelly (Gordon & Rees)
Note: The plaintiff was Pro Se until the court-appointed

attorneys entered their appearance on his behalf.
Defendant’s Attorneys: Michelle C. Tyler and 

Heidi Miller, Adams County Attorney’s Office
Type of Claim: Excessive force - violation of the

Fourth and Fourteenth Amendments of the US
Constitution, and request for punitive damages.
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Richard Chavez was caught at a burglary scene, arrest-
ed and handcuffed. The plaintiff alleged that the defen-
dant, John Totten, used a TASER gun on him multiple
times while the plaintiff was handcuffed. The plaintiff
alleged that use of the TASER gun constituted exces-
sive force. The defendant said that the plaintiff was
being transported to jail in a police car when he com-
plained of chest pain. The deputy who was driving the
patrol car said he pulled to the side of the road and the
plaintiff attacked him. The deputy and eyewitnesses
called for additional assistance. Defendant Totten
responded to the request for help and arrived on the
scene with other Adams County deputies. The defen-
dant admitted that he used a TASER gun, in drive stun
mode, on the plaintiff and alleged that the force was
reasonable under the circumstances. The defendant
alleged that the plaintiff had meth and alcohol in his
system at the time and was struggling with the deputies.
The parties disputed the number of times that the defen-
dant used the TASER gun and disputed other facts
about the incident. One co-defendant was dismissed on
summary judgment and another co-defendant was dis-
missed by agreement of the parties. 

Damages Alleged: Compensatory and punitive damages.
Final Demand Before Trial: None.
Final Offer Before Trial: None.
Plaintiff’s Expert Witness:

H. Ellis Armistead (former police officer, regarding use
of force)

Defendant’s Expert Witness: None
Verdict: For the defendant and against the plaintiff 

on all claims.

DENVER DISTRICT COURT

Ward Churchill v. University of Colorado and
University of Colorado Board of Regents

Case No: 06-CV-11473
Judge: Larry Naves
Trial Dates: March 10 - April 2, 2009
Plaintiff’s Attorneys: David Lane and Qusair

Mohamedbhai (Killmer Lane & Newman, LLP) and
Robert Bruce (Lawlis & Bruce) 

Defendants’ Attorneys: Patrick O’Rourke, University
Counsel, University of Colorado, and Kari Hershey
(Budman & Hershey, LLC)

Type of Claim: Violation of civil rights - wrongful ter-
mination of employment. Ward Churchill, a tenured
professor at the University of Colorado - Boulder,
wrote an essay immediately after the September 11,
2001 attacks. In the essay he used the term “little
Eichmanns” in reference to victims at the World Trade

Centers. The essay gained widespread attention begin-
ning in 2005, and the Chancellor of CU-Boulder
announced that CU would conduct an investigation to
determine whether Professor Churchill’s essay was pro-
tected by the First Amendment. During that investiga-
tion, serious allegations of research misconduct arose.
Those allegations were referred to various faculty com-
mittees for investigation, each of which found that
Professor Churchill engaged in research misconduct.
The University of Colorado Board of Regents terminat-
ed Professor Churchill’s employment in July 2007.
Churchill subsequently filed this lawsuit and alleged
that the defendants violated his constitutional rights by
unlawfully investigating him for his 9/11 essay and by
unlawfully terminating his employment. The court
granted a directed verdict in favor of the defendants on
the plaintiff’s claim of wrongful investigation. The
defendants denied that they violated the plaintiff’s con-
stitutional rights and contended that the Board of
Regents fired Ward Churchill for research misconduct.

Damages Alleged: Economic and non-economic dam-
ages including lost income, loss of wages and humilia-
tion. The plaintiff sought reinstatement or front pay and
there was a hearing on those issues on July 2, 2009. 

Final Demand Before Trial: None according to the
defendants’ attorneys.

Final Offer Before Trial: None according to the 
defendants’ attorneys.

Plaintiff’s Expert Witnesses:
Sumi Cho, PhD, JD, Professor of Ethnic Studies, 
San Francisco
David Stannard, PhD, Professor, University of Hawaii
at Manoa, Honolulu
Robert A. Williams, Professor of Law and American
Indian Studies, University of Arizona, Tucson
Philo Hutcheson, PhD, Professor of Education, Georgia
State University, Atlanta
Michael Yellow Bird, PhD, Professor, University of
Kansas, Lawrence, Kansas
Eric Cheyfitz, PhD, Professor of English and Director
of the American Indian Program, Cornell University,
Ithaca, New York
George E. Tinker, PhD, Professor, Iliff School of
Theology
Barbara Alice Mann, PhD, University of Toledo,
Toledo, Ohio (by videotape)

Defendants’ Expert Witness: No retained experts.
Verdict: For the plaintiff on the violation of civil rights

claim, $1.
Note: On July 7, 2009, the court  granted the University’s

motion for judgment as a matter of law and vacated the
jury verdict in Professor Churchill’s favor.  The court



also ruled that Churchill was not entitled to 
reinstatement or front pay as a matter of law.  

ADAMS COUNTY DISTRICT COURT

Michael A. Councell v. Rene Ponville
Case No: 08-CV-943
Judge: C. Scott Crabtree
Trial Dates: June 15 - 17, 2009
Plaintiff’s Attorney: Joseph Lapham (Bendinelli Law

Office, PC)
Defendant’s Attorney: Joel N. Varnell 

(Varnell & Associates)
Type of Claim: Personal injury - rear-end auto colli-

sion. Admitted liability. Michael Councell alleged that
he was injured when the defendant, Rene Ponville,
struck his car from the rear. The defendant admitted lia-
bility and claimed there was a moderate impact. The
defendant argued that the plaintiff had a delay in seek-
ing medical treatment and claimed that the plaintiff had
overtreated. 

Injuries Alleged: Muscular injuries to the shoulder and
back resulting in myofascial pain. The plaintiff claimed
economic losses of $10,810 for past medical treatment
and two days of lost wages. 

Final Demand Before Trial: $44,000 and an indication
that the plaintiff was willing to settle for less.

Final Offer Before Trial: $18,000 statutory offer 
of settlement.

Plaintiff’s Expert Witnesses:
William White, DC (treating chiropractor)
Christopher Ott, MD (treating emergency room 
physician)
Laura Caton, MD (occupational medicine specialist)
Michele Wesley, PT (treating physical therapist)
Steven Nadler, MD (orthopedic surgeon, by videotape)

Defendant’s Expert Witness:
Frank Shih, MD (physiatrist and rehabilitation 
specialist, regarding an IME)

Note: The plaintiff called Dr. Shih.
Verdict: For the plaintiff:
$10,810.32 for economic losses
$0 for non-economic losses
$0 for physical impairment.
Total: $10,810.32 plus statutory interest and costs.
Note: Judgment will enter for the plaintiff for $15,585.71.

The plaintiff will file a motion for new trial.  

EL PASO COUNTY DISTRICT COURT

Anthony Loncar v. David Tomme
Case No: 08-CV-2151
Judge: Gregory R. Werner
Trial Dates: March 31 - April 2, 2009
Plaintiff’s Attorney: Ed “Chip” Cord (Melat Pressman

& Higbie), Colorado Springs
Defendant’s Attorney: Craig Nuss (Patterson Nuss &

Seymour, LLC)
Type of Claim: Personal injury - rear-end auto colli-

sion. The plaintiff, Anthony Loncar, alleged that he was
injured when his vehicle was rear-ended by a vehicle
driven by David Tomme. David Tomme said he was
presented with a sudden emergency when the plaintiff
stopped suddenly in front of the defendant’s vehicle. 

Injuries Alleged: Soft tissue injuries to the neck 
and low back.

Final Demand Before Trial: An indication that the plain-
tiff was willing to consider settling the case in the 
mid-$20,000 range according to the plaintiff’s attorney;
$20,000 according to the defendant’s attorney

Final Offer Before Trial: $10,000 statutory offer of 
settlement was offered early in the case and then 
withdrawn. 

Plaintiff’s Expert Witnesses:
Edward S. Szuszczewicz, MD (treating orthopedic 
surgeon), Colorado Springs
Timothy Hall, MD (physiatrist), Colorado Springs

Defendant’s Expert Witness: None
Verdict: For the defendant.
Note: The jury found that the plaintiff was not negligent.

LARIMER COUNTY DISTRICT COURT

Torje Osen v. Michael Zandt
Case No: 07-CV-448
Judge: Terence Gilmore
Trial Dates: May 19 - 22, 2009
Plaintiff’s Attorney: Mitch Drantch (Law Offices of

Mitchel S. Drantch)
Defendant’s Attorney: Brad Ross-Shannon 

(The Ross-Shannon Law Firm, PC)
Type of Claim: Personal injury - auto collision.

Admitted liability. Torje Osen, a Norwegian citizen,
alleged that he was injured in Loveland, Colorado,
when his 1995 Toyota Camry was struck by a 1989
Ford F250 pickup truck driven by the defendant,
Michael Zandt. The plaintiff was making a left turn
from 14th Street to go north on Lincoln when the defen-
dant driver ran a red light heading north on Lincoln.
The defendant admitted liability for the September 14,
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2004 collision. It is undisputed that the plaintiff suf-
fered a concussion as a result of the accident. The
defendant disputed causation and damages and said that
the plaintiff continued to work as a mechanical engi-
neer following the September 2004 accident. 

Injuries Alleged: Traumatic brain injury resulting in cog-
nitive deficits. The plaintiff also alleged that he sus-
tained a cervical strain and bruised ribs. The plaintiff
claimed permanent impairment as a result of the brain
injury and said he was unable to continue to work in a
supervisory capacity. He alleged that he had to take a
demotion that resulted in impaired earning capacity. In
March 2008, the plaintiff took a job in Norway that paid
less than his job in the US. The plaintiff alleged he
accepted the job so that he could speak his native
tongue. He claimed economic losses of $1 million to
$1.4 million; $36,200 for past medical expenses,
$400,000 for non-economic losses and $1.2 million to
$1.8 million for physical impairment. 

Final Demand Before Trial: $1 million statutory offer of
settlement on June 23, 2008, and a $1.1 million demand
(policy limits) a few months before trial.  

Final Offer Before Trial: $328,000 in June 2008 pre-
ceded by a $287,000 statutory offer of settlement. The
defendant also indicated willingness to offer more than
$350,000 according to the defendant’s attorney. 

Plaintiff’s Expert Witnesses:
Stephen Schmitz, PhD (neuropsychologist)
Julie Seibert, MD (neurologist)
William Hartwick (vocational rehabilitation specialist)
Jeffrey Opp (economist)

Defendant’s Expert Witness:
Donald Taylor (neuropsychologist, regarding an IME)

Verdict: For the plaintiff:
$200,000 for non-economic losses
$36,200 for past economic losses
$150,000 for physical impairment 
Total: $386,200 plus statutory interest from the date of the

accident, September 14, 2004. 
Note: The plaintiff filed a motion for additur and 

judgment notwithstanding the verdict and a motion for
new trial on damages.

GRAND COUNTY DISTRICT COURT

Milender White Construction Co. v. Westar
Framing, Inc.

Case No: 07-CV-268
Judge: Mary Hoak
Trial Dates: March 19 - 26, 2009
Plaintiff’s Attorneys: Bret Gunnell and Henry Bangert

(Sherman & Howard)

Defendant’s Attorneys: Jerry Cardwell (Cardwell &
Associates) and Donald W. Bounds (Donald W.
Bounds, LLC)

Type of Claim: Breach of construction contract.
Plaintiff Milender White Construction Co. was the
general contractor for a large condominium develop-
ment at the base of the Winter Park Ski Area in Winter
Park, Colorado. The plaintiff contracted with Westar
Framing to erect wood framing and install siding on
the buildings. The plaintiff alleged that it initially
hired other framers to supplement the defendant’s
work when the defendant fell behind schedule, 
and the plaintiff ultimately terminated the defendant’s 
sub-contract. The plaintiff claimed it incurred 
supplementation costs, costs to correct defective work
performed by the defendant sub-contractor and costs
to complete the framing and siding of the project. 
The defendant contended that the plaintiff wrongfully
terminated the sub-contract. The defendant argued that
the plaintiff was behind schedule when the defendant
started to frame the buildings and claimed that the
plaintiff tried to hold the defendant to an unreasonable
performance schedule and requirements. The defen-
dant also claimed that the crane that the plaintiff 
provided for use by the defendant and other 
sub-contractors was inadequate, and claimed that the
plaintiff did not allow for delays caused by poor
weather.

Damages Alleged: Additional costs to correct and 
complete the framing of a condominium project in
Winter Park, Colorado, plus attorney’s fees pursuant
to the sub-contract.

Counterclaim Damages Alleged: Costs associated with
termination of the sub-contract.

Final Demand Before Trial: Not available.
Final Offer Before Trial: Not available.
Plaintiff’s Expert Witness:

William Schwartzkopf (regarding construction schedul-
ing and damages analysis)

Defendant’s Expert Witnesses:
Barry Graves (regarding construction methods and
standards of performance)
Michael Gundrum (regarding construction scheduling),
Slinger, Wisconsin

Verdict: For the plaintiff on the breach of contract claim,
$905,586.

For the plaintiff and against the defendant on the defen-
dant’s counterclaim.

Note: The plaintiff was awarded interest of $91,749.70
and attorney’s fees of $229,563.75 in addition to the
verdict; judgment entered for the plaintiff and against
the defendant for $1,306,849.
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